
AUGUST 22, 2011

IRS issues final regulations on solid waste facilities

On August 18, 2011, the Internal Revenue Service (the “IRS”) issued final regulations (the
“Final Regulations”) regarding solid waste disposal facilities that are eligible for financing
with tax-exempt private activity bonds. Except as described below, the Final Regulations are
applicable to bonds sold after October 17, 2011. The Final Regulations are intended to
implement a policy of encouraging recycling of solid waste. The key provisions of the Final
Regulations are:

(1) elimination of the requirement that solid waste have “no value”;

(2) for recycling and energy production facilities, the Final Regulations continue to
provide that the solid waste disposal process, in effect, ends at the production
of the first marketable product;

(3) elimination of the proposed rule that “residual” material is solid waste only if it
is less than five percent of the material introduced into the related process; and

(4) retention of the rule that an entire facility qualifies for tax-exempt financing if at
least 65 percent of the material processed is solid waste but with a new
requirement that the 65 percent rule is generally tested annually (subject to
limited exceptions).

Solid waste disposal facilities

The Internal Revenue Code rules relating to private activity bonds generally restrict the
amount of private business use associated with facilities financed with tax-exempt bonds.
However, certain “exempt” facilities may be financed with tax-exempt bonds,
notwithstanding private business use of such facilities. Solid waste disposal facilities are one
such type of exempt facility; these are facilities used for the collection, storage, treatment,
utilization, processing, or final disposal of solid waste. Under existing regulations, solid
waste generally means garbage, refuse, or other discarded solid materials, but does not
include any property that has market value (the “No-Value Test”). The application of this
rule has created significant uncertainty regarding the financing of these facilities since the
issuance of an IRS ruling in 1996.
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Prior proposed regulations

On May 10, 2004, the IRS issued proposed regulations (the “2004 Regulations”) relating to
solid waste disposal facilities that would have retained the existing definition of solid waste,
but would have eliminated the No-Value Test. As an alternative to the No-Value Test, the
2004 Regulations established categories of items that were specifically excluded from the
definition of solid waste, such as fossil fuels, precious metals, and hazardous and radioactive
materials. The 2004 Regulations were criticized for not providing enough flexibility with
respect to the types of materials and processes that would qualify for financing. On
September 15, 2009, the IRS issued revised proposed regulations (the “2009 Regulations”)
that were an improvement over the prior rules but that still raised a number of questions.
The Final Regulations generally retain the approach taken in the 2009 Regulations while
making some important changes.

Solid waste disposal facility. Under the Final Regulations, a “Solid Waste Disposal
Facility” means any facility to the extent that the facility:

 processes “solid waste” in a “qualified solid waste disposal process”;

 performs a “preliminary function”; or

 is functionally related and subordinate to a facility that performs either a
qualified solid waste disposal process or a preliminary function.

Solid waste. The Final Regulations define “Solid Waste” as garbage, refuse, and other solid
materials (determined at ambient temperature and pressure) derived from any agricultural,
commercial, consumer, or industrial operation or activity if the person generating or
acquiring such waste reasonably expects the waste to be introduced into a qualified solid
waste disposal process within a reasonable time. Solid Waste must be either:

 Used material, which is any material that has been previously used as a
commercial, consumer, governmental, or industrial product, or a component of
such product (including animal waste produced from a biological process); or

 Residual material, which is any residual byproduct or excess unused raw
material that remains after or results from the production of any agricultural,
commercial, consumer, governmental, or industrial production process or
activity or from the provision of any service. The Final Regulations eliminate
the proposed rule that residual material does not qualify unless it constitutes less
than five percent of the total material introduced into the original production
but retains the requirement that such material have a fair market value that is
expected to be lower than any product resulting from such production process.

Solid Waste does not include: virgin material (except to the extent it is an input into a final
disposal process or residual material); solids within liquids and liquid waste; precious metals
(except as an input to a final disposal process or an unrecoverable trace of such metal);
hazardous materials; and radioactive materials.
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Qualified solid waste disposal process. The term “qualified solid waste disposal process”
includes the following:

 A final disposal process, which is any process that provides for the
incineration or permanent containment of Solid Waste or the placement of
Solid Waste in a landfill.

 An energy conversion process, which is any thermal, chemical, or other
process that is applied to Solid Waste to create and capture synthesis gas, heat,
hot water, steam, or other useful energy. The energy conservation process ends
at the point at which the useful energy is created, captured, or incorporated into
synthesis gas, heat, hot water, or other useful energy (collectively “Useful
Energy”) or before any transfer of such Useful Energy and whether or not such
Useful Energy is a “first useful product” (as described below).

 A recycling process, which is any process that reconstitutes, transforms, or
otherwise processes Solid Waste into a useful product but does not include
refurbishment, repairs, or similar activities. The recycling process begins at the
first application of such process to transform the solid waste into a useful
product (for example, melting, re-pulping, or shredding). The solid waste
disposal process generally ends at the point the first useful product is produced
from Solid Waste. The determination of whether a useful product is produced
must take into account whether a product could be sold, not whether the
product is actually sold. However, operational constraints that affect the point
when a useful product can be extracted or insolated and sold may be taken into
account in any analysis. Further, a new rule provides that the cost of extracting,
isolating, storing, and transporting the product to market may be taken into
account only if the product is to be used at a different location from where it is
produced.

Preliminary function. A facility that performs a “preliminary function” also qualifies as a
Solid Waste disposal facility. A preliminary function is a function to collect, separate, sort,
store, treat, disassemble, or handle Solid Waste that is preliminary to and directly related to
one of the qualified solid waste disposal processes described above. The Final Regulations
eliminate the proposed rule that a function will be treated only as preliminary if more than
50 percent of the materials that result from the function are Solid Waste.

Mixed-use facilities. The Final Regulations retain the present law rules that permit partial
financing of a facility in which only a portion qualifies as a solid waste disposal facility.
Further, the Final Regulations continue to permit the entire facility to be financed on a tax-
exempt basis if at least 65 percent of the materials processed (determined by weight or
volume) are Solid Waste. This 65 percent test must be satisfied in each year after the facility
is actually operating at substantially its design level unless a failure to satisfy the rule is due
to an extraordinary event outside the control of the operator.

Effective date. The Final Regulations apply to bonds that are sold after October 17, 2011.
However, issuers may elect to apply the Final Regulations retroactively. The Final
Regulations need not be applied to refunding bonds unless the refunding involves an
extension of the remaining weighted average maturity.
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If you have any questions or require further information regarding these or other matters,
please call your Nixon Peabody contact or feel free to contact one of the attorneys listed
below:

 Travis Gibbs, 213-629-6029 or tgibbs@nixonpeabody.com

 John McQueen, 585-263-1345 or jmcqueen@nixonpeabody.com

 Jeffrey Piemont, 212-940-3059 or jpiemont@nixonpeabody.com

 Mitch Rapaport, 202-585-8305 or mrapaport@nixonpeabody.com

 Bruce Serchuk, 202-585-8267 or bserchuk@nixonpeabody.com

The foregoing has been prepared for the general information of clients and friends of the
firm. It is not meant to provide legal advice with respect to any specific matter and should
not be acted on without professional counsel. If you have any questions or require any
further information regarding these or other related matters, please contact your regular
Nixon Peabody LLP representative. This material may be considered advertising under
certain rules of professional conduct.

To ensure compliance with IRS requirements, we inform you that any federal tax advice
contained in this communication (including any attachment) is not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal
Revenue Code or (ii) promoting, marketing or recommending to another party any
transaction or matter addressed in this communication (including any attachment).


